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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 

WILDCAT INTELLECTUAL 
PROPERTY HOLDINGS, LLC, 

 Plaintiff, 

v. 

4KIDS ENTERTAINMENT, INC., ET 
AL., 

 Defendants. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

CIVIL ACTION NO. 2:11-cv-00305-JRG 

Jury Trial Demanded 

 
NOTICE OF SUBMISSION OF MARKMAN HEARING PRESENTATION MATERIALS 

 
 Defendant Konami Digital Entertainment, Inc. hereby files this Notice of Submission of 

Presentation Materials used at the Court’s December 20, 2012 Markman hearing.  Attached 

hereto is a copy of Defendant’s presentation. 

Dated:  December 21, 2012    /s/ Wendy J. Ray    
Charles S. Barquist 
Benjamin J. Fox 
Wendy J. Ray 
MORRISON & FOERSTER LLP 
555 West Fifth Street, Suite 3500 
Los Angeles, California 90013-1024 
Tel: (213) 892-5200 
Cbarquist@mofo.com 
Bfox@mofo.com 
Wray@mofo.com 
 
Otis W. Carroll 
Texas State Bar No. 03895700 
Deborah Race 
Texas State Bar No. 16448700 
IRELAND, CARROLL & KELLEY, P.C. 
6101 South Broadway, Suite 500 
Tyler, Texas 75703 
(903) 561-1600 
fedserv@icklaw.com 
 
ATTORNEYS FOR KONAMI DIGITAL 
ENTERTAINMENT, INC. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that all counsel of record who are deemed to have 

consented to electronic service are being served this 21st day of December, 2012, with a copy of 

this document via the Court’s CM/ECF system pursuant to Local Rule CV-5(a)(3). 

/s/ Wendy J. Ray     
Wendy J. Ray 
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Defendants’ Claim 
Construction Presentation 

December 20, 2012 

1 
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The ’216 Patent 

2 
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Claims to be construed 
Claim 1: 

 A system for the implementation of a trading card  
 metaphor, comprising: 

a disassociated computer program, consisting of a plurality of 
electronic trading cards (ETCs),  
each ETC corresponding to a disassociated computer code segment 
embodied in a tangible medium  
and having an electronic format that supports card scarcity and card 
authenticity. 

Claim 21: 

 A method for the implementation of a trading card  
 metaphor, comprising the steps of: 

[] dissociating a computer program, consisting of a plurality of 
electronic trading cards (ETCs),  
each ETC corresponding to a disassociated computer code 
segment and having an electronic format that supports card 
scarcity and card authenticity. 
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“Disassociated” Terms 
Core Dispute: 
 

• Does “disassociated” mean “separate”? 
 
 
 
 
 

Wildcat’s Reply Brief, Dkt. No. 187, at 4. 
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“Disassociated/Disassociating” Terms 

“Disassociated” is central to the claims: 
 
 1.  A system for the implementation of a trading card  
 metaphor, comprising: 

a disassociated computer program, consisting of a plurality of 
electronic trading cards (ETCs),  
each ETC corresponding to a disassociated computer code segment 
embodied in a tangible medium  
and having an electronic format that supports card scarcity and card 
authenticity. 
 

 21. A method for the implementation of a trading card  
 metaphor, comprising the steps of: 

[] dissociating a computer program, consisting of a plurality of 
electronic trading cards (ETCs),  
each ETC corresponding to a disassociated computer code segment 
and having an electronic format that supports card scarcity and card 
authenticity. 
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“Disassociated/Disassociating” Terms 
“Disassociated” is part of implementing the trading card metaphor 
(trading cards can be separately traded):  

 1.  A system for the implementation of a trading card  
 metaphor, comprising: 

a disassociated computer program, consisting of a plurality of 
electronic trading cards (ETCs),  
each ETC corresponding to a disassociated computer code 
segment embodied in a tangible medium  
and having an electronic format that supports card scarcity and 
card authenticity. 
 

 21. A method for the implementation of a trading card  
 metaphor, comprising the steps of: 

[] dissociating a computer program, consisting of a 
plurality of electronic trading cards (ETCs),  
each ETC corresponding to a disassociated computer code 
segment and having an electronic format that supports 
card scarcity and card authenticity. 
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“Disassociated/Disassociating” Terms 

Wildcat agrees that “dissociating” means “separating” 

The inventor admits that “dissassociated” means “separate 

Wildcat's proposed constructions ignore that ETCs must be capable 
of being independently collected and traded 

The Board of Patent Appeals recognized this fact and resolved the 
disputes in Defendants’ favor: 

– During prosecution, the applicant appealed rejections based on  
35 U.S.C. § 101 and anticipation by the Smith reference 

– To address these rejections, the Board analyzed the nature of the 
invention and interpreted “disassociated” as “separate” 
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“Disassociated/Disassociating” Terms 

Claim Term Defendants’ 
Construction 

Wildcat’s 
Construction 

[CLAIM 1] a 
disassociated computer 
program, consisting of a 
plurality of electronic 
trading cards (ETCs) 

a separate computer 
program that is not part of 
larger computer program, 
and only includes two or 
more electronic trading 
cards 

a computer program that is 
not part of a larger computer 
program and that only 
includes two or more 
electronic trading cards 

[CLAIM 21] dissociating a 
computer program, 
consisting of a plurality 
of electronic trading 
cards (ETCs)  

AGREED CONSTRUCTION:  separating a computer program 
so that it is not part of a larger computer program and that 
only includes two or more electronic trading cards 
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“Disassociated/Disassociating” Terms 
The inventor also admitted that “dissassociated” must mean 
“separate” 

 

 

 

 

 Peppel Depo. at 205:23-206:1. 

 

 

 

 

 

 Peppel Depo. at 211:1-4. 
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“Disassociated/Disassociating” Terms 

The Board of Patent Appeals started its opinion by 
interpreting “disassociated”: 

 

 

 

 

 

 Decision on Appeal, Dkt. No. 183-5, at 3. 
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“Disassociated/Disassociating” Terms 

“Disassociated” means “separate”: 

 

 

 

 

 

 

 

 Decision on Appeal, Dkt. No. 183-5, at 4. 
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“Disassociated/Disassociating” Terms 

“Disassociated” is the opposite of “monolithic” – something that 
can be traded independently, i.e. separately. 

 

 

 

 

 

 

 

 Decision on Appeal, Dkt. No. 183-5, at 4-5. 
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“Disassociated/Disassociating” Terms 

The specification (cited by the Board) confirms that 
disassociated is the opposite of “monolithic” – something that 
can be traded independently, i.e. separately 

 

 

 

 

 

’216 patent  
Col. 3, lines 9-28 
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“Disassociated/Disassociating” Terms 

Fig. 8 of the specification shows ETCs being separately 
assembled from larger monolithic collections of data: 
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“Disassociated/Disassociating” Terms 

The Board's conclusion: “disassociated” means “separate” 

 

 

 

 

 

 

 Decision on Appeal, Dkt. No. 183-5, at 5 
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“Disassociated/Disassociating” Terms 

Under Wildcat’s erroneous construction, cards could not be 
separately collected and traded – because two different cards 
could correspond to the same code segment 

 

 

 

 

 

 

Wildcat’s Reply Brief, Dkt. No. 187, at 9. 
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“Corresponding to” Term 

Claim Term Defendants’ 
Construction 

Wildcat’s 
Construction 

each ETC corresponding to 
a disassociated computer 
code segment 

each ETC is a computer 
code segment that is 
separate and not part 
of a larger ETC 

each ETC being at least one 
computer code segment that 
is not part of a larger code 
segment 
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“Corresponding to” Term 
Core Dispute 
 

• Is an ETC one disassociated code segment or many? 
 
 
 
 

 
Wildcat’s Reply Brief, Dkt. No. 187 at 2. 
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“Corresponding to” Term 

Wildcat argues that ETCs are too “complex” to be a single 
disassociated code segment: 

 

 

 

 

  
 Wildcat’s Reply Brief, Dkt. No. 187, at 9-10. 
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“Corresponding to” Term 

Wildcat offers no support for its complexity argument 

Nothing indicates that a code segment cannot be complex 

Nothing particularly complex about a code segment that 
includes header information, password protection, graphics or 
multimedia, or pointers 
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“Corresponding to” Term 

Wildcat argues that “a code segment” is presumed to mean 
“one or more code segments”: 
 
 
 
 
 
 
 
 
 
 
Wildcat’s Reply Brief, Dkt. No. 187, at 3. 

However, this presumption is inapplicable here. 
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“Corresponding to” Term 

Board of Patent Appeals clearly construed “a” as singular: 

– “The ‘ETC corresponding to a disassociated computer code segment’ 
in all of the independent claim is interpreted to mean that ETC is a 
separate computer segment” (Emphasis added. Decision on Appeal, 
Dkt. 183-5, at 5) 

– Wildcat acknowledges but seeks to run from the Board’s decision: 

• “To the extent that the Board meant to construe ETC as being a single contiguous 
computer code segment, Plaintiff strongly disagrees.”  (Wildcat’s Reply Brief, Dkt. 
187, at 7) 

Wildcat has no valid basis for disagreeing with the Board of 
Patent Appeals’ conclusion. 
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“Corresponding to” Term 

The “a” of the ’216 patent should receive a singular 
interpretation here: 

– If an ETC corresponds to more than one computer code segments, 
these computer code segments would necessarily be associated with 
one another, which contradicts with the claim language 
“disassociated” 

– Nothing in the written description of the ’216 patent indicates that 
ETC corresponds to more than one code segments 
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“Corresponding to” Term 

Wildcat’s construction would defy the ordinary meaning of 
“correspond” 

– Wildcat also argues that two different ETCs could point to the same 
disassociated computer code segment  (Wildcat’s Reply Brief, Dkt. No. 187, 
at 9) 

– With Wildcat’s “at least one” construction, there would be no 
correspondence between ETCs and disassociated code segments 

• “Correspond” = “to be equivalent or parallel” (Webster’s Ninth New 
Collegiate Dictionary 293 (1985), EXTEVID-000006) 

• Wildcat asserts that “corresponding” means “matching or connected 
with something that you have just mentioned” 

• But, Wildcat’s argument and extrinsic evidence relates to the adjective 
“corresponding,”  not the verb “correspond” (WILDCAT000379) 
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“Corresponding to” Term 

 

The article "a" receives a singular interpretation when the 
patentee evinces a clear intent to so limit the article 

KCJ Corp. v. Kinetic Concepts, Inc., 223 F.3d 1351, 1356 (Fed. Cir. 2000) 

“A” should receive a singular interpretation based on written 
description and prosecution history 

AbTox Inc. v. Exitron Corp., 122 F.3d 1019, 1024 (Fed. Cir. 1997) 
 

  

Case 2:11-cv-00305-JRG   Document 201    Filed 12/21/12   Page 27 of 28 PageID #:  1614



26 

Summary 

In the “trading card metaphor” of the invention, cards can be 
separately collected and traded 

– Wildcat’s position that multiple cards could correspond to a single 
code segment, and need not be separate, is inconsistent with the 
claimed invention 

The Board of Patent Appeals has already ruled that 
“disassociated” means “separate”  
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